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Figure 1 Without Double Tax Deduction With Double Tax Deduction
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It is ironic that we tend to sometimes 
(or most of the time) take the most 
important things in life for granted. I 
mean how many of us make it a point 

to check our cars before starting a long 
journey? Or, do we wear our seatbelts 
and helmets when going for a short trip 
around the neighborhood? Often, over-
looking these seemingly trivial aspects 
can cost us dearly. 

I noticed from my stints in the public 
and private sectors that most directors 
tend to overlook the importance of going 
through the Memorandum and Articles of 
Association (“M&A”). In fact, reference is 
only made to such documents when things 
have gone south! For entrepreneurs and 
new entrants to the board of directors, I 
would advice they familiarize themselves 
with the M&A. 

The Memorandum to a company and 
its role-players is like what the Federal 
Constitution is to Malaysia as a country. 
It defines the parameter and ambit as 
to what the company can and cannot 
do. While adopting the content of the 
Third Schedule of the Companies Act 1965 
would almost certainly enable a company 
to do almost anything under the sun, it 

is prudent to check your company’s ac-
tivities (or potential activities) against the 
content of the Memorandum. You would 
definitely want to avoid a situation where 
your company’s activities run foul of its 
own Memorandum. If such situation oc-
curs, it can be said that the company has 
indulged in activities not sanctioned by 
its constitution. This makes such act ultra 
vires the Memorandum.

One of the key contents of the Memoran-
dum is the object statement. As a director, 
you must ensure the object statements 
properly and adequately describe the 
core business activities of your company. 
I have found numerous cases where the 
descriptions of the object statements do 
not describe the actual nature of business 
of the company. This is quite prevalent 
especially among shelf companies. While 
it is acceptable practice to use shelf compa-
nies to start a business, prior to the com-
mencement of such business, the object 
statements must be aligned with the core 
business of the company.

The Articles is the internal management 
arrangements for a company. Matters 
pertaining to the rights of the sharehold-
ers, procedures for general meetings, the 

conduct of board meetings, voting rights, 
notices and others are prescribed by the 
Articles. A common mistake among both 
seasoned and novice board members 
relates to subscription of qualification 
shares. If the Articles state that in order to 
be a board member, one must subscribe to 
the stipulated minimum number of shares 
of the company, such requirement must 
be fulfilled. Otherwise, the appointment 
of such director is invalid.

The content of the Articles is not carved 
in stone. Shareholders can omit or add to 
any part of the Articles. For example, if 
one deems the stipulation pertaining to 
subscription share for directors, which is 
standard in Table A of Fourth Schedule 
of the Companies Act, is a nuisance, the 
shareholders can pass a resolution to take 
out such a requirement. Yup. It’s that 
simple. Likewise, if the shareholders so 
wish, they can erect a barrier to prevent 
a particular type of individuals from be-
coming a board member by describing the 
appointment parameter in the Articles.

With regard to the Articles, even sea-
soned corporate role-players such as the 
company secretary has fallen prey by 
adopting Table A ‘lock, stock and barrel’. 

One of the standard provisions in Table 
A is resignation of company secretaries 
must be approved by the board. In several 
cases, where there is a fallout between 
the company secretary and the board 
members, the former is left stuck in the 
company as the latter refuse to grant such 
approval. This reminds me of one of the 
lines in The Eagles’ Hotel California - ‘you 
can check in any time you want but you 
can never leave.’ It can be avoided by the 
company secretaries themselves taking 
some time to go through the content of 
the Articles and insist that such clause be 
deleted or replaced prior to agreeing to 
serve the company.

Take some time to read and understand 
your M&A. It will save you from a lot of 
future troubles.
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CG Kit for Entrepreneurs (Part 3) 
- Check your M&A

Protection against the risk of 
transportation and handling

I have previously written several articles 
about protecting your premises. If you 
are in business of imports and exports, 
trading or manufacturing, it is likely 

that you need to deliver finished products 
or equipment to your to your clients. 
This means that you will inevitably face 
handling risks in the transit of your goods 
and assets. Let’s discuss several financial 
instruments to manage those risks.

Marine Cargo Insurance is commonly 
used for export-import activities while 
Goods-In-Transit Insurance is used for 
inland transportation. In this article I 
would like to discuss about Marine Cargo 
Insurance providing a basic understand-
ing of risk and its insurance coverage 
perspective with regards to sea and air 
transportation. 

The terms of cover of Marine Cargo 
Insurance is based on the guidelines from 
the International Chamber of Commerce 
(ICC). There are four common types of 
sales contract (Incoterms) usually prac-
ticed in Malaysia.  For Ex-Works, buyer 
is responsible for all costs including the 
insurance and carriage from seller side 
until the buyer’s final destination. In FOB 
(Free On Board), the seller delivers the 
goods sold onto the vessel and the inter-
est ceases, thereafter buyer is responsible 
for insurance  and liable for the payment 
of carriage cost. In C&F (Cost & Freight), 
the seller is responsible for carriage until 
destination port and the buyer is respon-
sible for the insurance of the transit from 

the departure port to the destination. In 
CIF (Cost, Insurance & Freight), seller is 
responsible for all charges including car-
riage and insurance until the goods are 
delivered at the final destination, and the 
price charged by seller includes insurance 
and freight charges.     

The ICC outlines the standard for three 
types of cover for Marine Cargo Insur-
ance and its extensions. Institute Cargo 
Clauses (A) is an all-risk cover for losses 
as result of accidental, fortuitous and 
unexpected causes to the cargo. Institute 
Cargo Clauses (C) has the least coverage 
compared to Institute Cargo Clauses (B) 
because it does not cover the followings:
• Earthquake, volcanic eruption or 

lightning     
• Entry of sea, lake or river water into 

vessel
• Washing overboard
• Total loss of any package lost overboard 

or dropped whilst loading on to or un-
loading from vessel

All three types of covers include fire 
or explosion, stranding or grounding of 
vessel, overturning or derailment of land 
conveyance, collision of contact of vessel 
with any external object, discharge of 
cargo at port of distress and jettison. The 
type of the cover usually is decided by the 
insurer based on the conditions of vessel, 
packaging and ports; it also depends on 
the needs of the importer or exporter. 

Extensions clauses such as Institute War 
Clauses cover war risks while Institute 
Strikes Clauses cover strikes, riot or civil 
commotion and terrorism act. These ex-
tension clauses are only accepted by the 
insurer on a case by case basis. 

Marine Cargo insurance commences 
from the time the goods leave a ware-
house of the loading port until arrival at 
the warehouse of the final port with sixty 
additional days cover after arrival of ves-
sel or completion of discharge at the final 
port, whichever occurs earlier. If the whole 
process of transportation involves lorries 
from the port to destination, the risks of 
transit and loading-unloading including 
lifting can be included in the cover.

The insurer has the right to reject any claims 
of damage or accident due to willful miscon-
duct of assured, ordinary leakage and loss 
in weight or volume, improper packing, 
inherent vice of the cargo, delay, insolvency 

or financial default of carrier operator and 
un-seaworthiness of vessel or aircraft. The 
insurer may also consider the type of goods, 
type and age of vessel, and method of pack-
aging in underwriting the risk.

Under Rule 1982 and 1995 of the Income 
Tax Act a business may enjoy double 
taxation benefits for Marine Cargo Insur-
ance premiums if the insurance cover is 
obtained from locally incorporated insur-
ance companies as shown in Figure 1.
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