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f you have been following my
past articles on business suc-
cession planning, you would
probably have learnt about
business succession with regards
to common law (inherited from the
British) involving family businesses,
Buy-Sell Agreements and family
business Trusts.
In this article, I will discuss about
the Islamic approach to business suc-
cession in accordance to Shariah Law.

Sole-Proprietorship
This is the simplest business entity
where the owner holds absolute
interest in the business and where
his heirs are not legally obliged to
continue the business.

The sole proprietor who is a Mus-
lim may Will away (Wasiat) to a
successor who is not an heir if the

value of his interest does not exceed
1/3 of his total estate.

In Selangor, a Muslim is allowed
to bequeath to any heir. Alterna-
tively, a Muslim may distribute this
interest to his spouse(s) under the
practice of distribution of joint mat-

Islamic business
succession planning

rimonial assets (Harta Sepencarian).

Partnership

If a Muslim wishes to transfer his
interest to a successor, the process is
similar to that for a sole proprietor-
ship. However if all partners agree
to sell their interest to the surviving
partners, a Buy-Sell Agreement may
be considered.

This option is applicable where
the partners are not confident in
finding competent successors and
do not wish to have the deceased’s
heirs interfere with the running of
the business. A traditional insur-
ance or Takaful policy may be used
as a funding mechanism for the
deceased partner’s interest.

Under Schedule 10 Paragraph
6(3) of the new Financial Services
Act 2013 for traditional insurance
policies and Schedule 10 Paragraph
4(a) (1) of the new Islamic Finan-
cial Services Act 2013 for Takaful
policies, a Muslim policyholder may

A Trust Deed is required... to distrib-
ute the proceeds of the insurance
policy of the deceased partner to
his beneficiaries while transferring
the deceased partner’s interest to
the surviving partners.”

give away the total proceeds of his
insurance policy to an assignee.

The assignee in this case shall
be a Trustee appointed to execute
the Buy-Sell agreement. A Trust
Deed is required specifying the role
of the Trustee which is to distrib-
ute the proceeds of the insurance
policy of the deceased partner to
his beneficiaries while transferring
the deceased partner’s interest to
the surviving partners.

In addition, an Irrevocable Power
of Attorney is given to the Trustee
to enable the Trustee to execute the
transfer of the deceased partner’s
interest upon the occurrence of the
specified trigger event such as death
or total permanent disability.

Private Limited Company

If a Muslim who is a shareholder of
a private limited company wishes to
sell his shareholding to other share-
holders of the company, he may
arrange for a Buy-Sell Agreement
similar to the case of a partnership.

If he wishes to transfer his share-
holding to a successor, he may opt
for the option of a Will (Wasiat) or
joint matrimonial asset distribution
(Harta Sepencarian). Alternatively,
he may make a Declaration of Hibah
(Pri-Hibah).

This is a written document which
takes effect immediately at the time
declaration is made, ensuring that
the shares under Pri-Hibah will not
be subjected to Faraid. The busi-
ness owner has the power to revoke
the Hibah during his lifetime but

the beneficiary shall continue to
receive any benefits such as divi-
dends from the company shares
under Pri-Hibah from the time the
declaration was made.

Family Business Trust
Aholistic estate plan allows a fam-
ily to maintain control of the family
business over succeeding genera-
tions. In this instance, the structure
adopted is similar to a family busi-
ness Trust I wrote about previously.
The main difference for Muslims
is the appointment of a Shariah ad-
visor in the joint management com-
mittee to ensure that the activities
of the family business comply with
Islamic principles.

Foundation

An alternative to a Trust structure is
the setting up of a Foundation under
the Labuan Foundations Act 2010.
While a Trust is a private structure,
a Foundation is a corporate body
with a separate legal identity.

AFoundation holds assets which
it manages for the benefit of a class
of persons on a contractual basis.
An Islamic foundation is required
to operate in compliance to Shariah
principles.

Muslims in Malaysia have many
legal options in planning for busi-
ness succession. Working with
Advisers and legal experts will
ensure that their business succes-
sion plans can be realised while
still complying with their religious
obligations. [TEH



