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Insight

If you have been following my 
past articles on business suc-
cession planning, you would 
probably have learnt about 

business succession with regards 
to common law (inherited from the 
British) involving family businesses, 
Buy-Sell Agreements and family 
business Trusts.

In this article, I will discuss about 
the Islamic approach to business suc-
cession in accordance to Shariah Law.

Sole-Proprietorship
This is the simplest business entity 
where the owner holds absolute 
interest in the business and where 
his heirs are not legally obliged to 
continue the business.

The sole proprietor who is a Mus-
lim may Will away (Wasiat) to a 
successor who is not an heir if the 

value of his interest does not exceed 
1/3 of his total estate.

In Selangor, a Muslim is allowed 
to bequeath to any heir. Alterna-
tively, a Muslim may distribute this 
interest to his spouse(s) under the 
practice of distribution of joint mat-

rimonial assets (Harta Sepencarian).

Partnership
If a Muslim wishes to transfer his 
interest to a successor, the process is 
similar to that for a sole proprietor-
ship. However if all partners agree 
to sell their interest to the surviving 
partners, a Buy-Sell Agreement may 
be considered.

This option is applicable where 
the partners are not confi dent in 
fi nding competent successors and 
do not wish to have the deceased’s 
heirs interfere with the running of 
the business. A traditional insur-
ance or Takaful policy may be used 
as a funding mechanism for the 
deceased partner’s interest.

Under Schedule 10 Paragraph 
6(3) of the new Financial Services 
Act 2013 for traditional insurance 
policies and Schedule 10 Paragraph 
4(a) (1) of the new Islamic Finan-
cial Services Act 2013 for Takaful 
policies, a Muslim policyholder may 

give away the total proceeds of his 
insurance policy to an assignee.

The assignee in this case shall 
be a Trustee appointed to execute 
the Buy-Sell agreement. A Trust 
Deed is required specifying the role 
of the Trustee which is to distrib-
ute the proceeds of the insurance 
policy of the deceased partner to 
his benefi ciaries while transferring 
the deceased partner’s interest to 
the surviving partners.

In addition, an Irrevocable Power 
of Attorney is given to the Trustee 
to enable the Trustee to execute the 
transfer of the deceased partner’s 
interest upon the occurrence of the 
specifi ed trigger event such as death 
or total permanent disability.

Private Limited Company
If a Muslim who is a shareholder of 
a private limited company wishes to 
sell his shareholding to other share-
holders of the company, he may 
arrange for a Buy-Sell Agreement 
similar to the case of a partnership.

If he wishes to transfer his share-
holding to a successor, he may opt 
for the option of a Will (Wasiat) or 
joint matrimonial asset distribution 
(Harta Sepencarian). Alternatively, 
he may make a Declaration of Hibah 
(Pri-Hibah).

This is a written document which 
takes effect immediately at the time 
declaration is made, ensuring that 
the shares under Pri-Hibah will not 
be subjected to Faraid. The busi-
ness owner has the power to revoke 
the Hibah during his lifetime but 

the beneficiary shall continue to 
receive any benefi ts such as divi-
dends from the company shares 
under Pri-Hibah from the time the 
declaration was made.    

Family Business Trust
A holistic estate plan allows a fam-
ily to maintain control of the family 
business over succeeding genera-
tions. In this instance, the structure 
adopted is similar to a family busi-
ness Trust I wrote about previously.

The main difference for Muslims 
is the appointment of a Shariah ad-
visor in the joint management com-
mittee to ensure that the activities 
of the family business comply with 
Islamic principles.

Foundation
An alternative to a Trust structure is 
the setting up of a Foundation under 
the Labuan Foundations Act 2010. 
While a Trust is a private structure, 
a Foundation is a corporate body 
with a separate legal identity.

A Foundation holds assets which 
it manages for the benefi t of a class 
of persons on a contractual basis. 
An Islamic foundation is required 
to operate in compliance to Shariah 
principles. 

Muslims in Malaysia have many 
legal options in planning for busi-
ness succession. Working with 
Advisers and legal experts will 
ensure that their business succes-
sion plans can be realised while 
still complying with their religious 
obligations.  MSME 
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Jumping on to the 
training bandwagon

A recent announcement by 
Pembangunan Sumber 
Malaysia Bhd (PSMB) 
on the expansion of the 

industries to be covered by the levy 
injected new debates and discus-
sions on the training needs of SME 
employees.

This column, in an earlier publi-
cation just slightly over a year ago, 
laboured on the need for effective 
and relevant training that would 
be desirable for SMEs. In that arti-
cle, ‘Needs for effective training’, it 
covered the roles of PSMB and the 
compliance by selected industries.

Has the training scenario for 
SMEs changed since then? This 
column will not go through the me-
chanics on the regulations that will 
now cover 19 industries and services 
but will revisit the training-needs 
analysis due to the rapid changes 
in business development.

Do the SMEs need more training 

and if so, in what skills? Almost 
immediately, the answer shot back 
and reverberated within the SME 
community with a loud, “yes, train-
ing in GST”.

The quest is not for an overview 
and superfi cial introduction of GST 
that will kick in on April 1, 2015, but 

an in-depth understanding on the 
implementation plans and pitfalls. 
This is one of the developments in 
recent months.

The business climate has changed 
dramatically over the months and 
trends in ‘Standard’ employment re-

lationships and the surge for entre-
preneurship skills have taken centre 
stage on the training platform.

Graduates and Gen Y-ers in the 
job market now seek a balance in 
work and life and many are willing 
to go out and try their luck to be 
an entrepreneur or ‘Boss’. These 
forays into the business world are 
not without risk even when they are 
equipped with the relevant skills 
and experience.

What’s worse is if they are not 
adequately trained. Starting a 
business is not just about mar-
keting but the whole gamut of 
management skills. The skills 
required for running a business 
that cuts across the ranks are not 
mere textbook theories. It must 
come from the industry’s battle-
hardened trainers.

SMEs will not jump onto any 
training bandwagon. The need for 
quality and value-added training 

forms the demand and training pro-
viders have to dig deep to be able 
to cater for these groups.

There is just so much need for 
generic training in supervisory, 
communication and leadership 
skills. The demands which ranked 

highly on the Training Needs 
Analysis (TNA) of SMEs were on 
taxation which is the current pre-
occupation.

The TNA included topics in the 
fi eld of ICT, Human Resource Man-
agement including Employment 
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PSMB cannot overlook the need 

for technical training related to the 

industry specifi cs and this is even 

more challenging.”

A Trust Deed is required... to distrib-

ute the proceeds of the insurance 

policy of the deceased partner to 

his benefi ciaries while transferring 

the deceased partner’s interest to 

the surviving partners.”


