Implications of Financial Services Act
2013 on Your Insurance Policy

magine if you will the following sce-

nario. An entrepreneur, say Mr. Tong

purchased an insurance policy with

a large cover. His objective was to
provide liquidity to his estate, using the
insurance proceeds to cancel his business
and personal liabilities in the event of his
death.

On his insurance agent’s advice, he nomi-
nated his wife as the beneficiary in the belief
that she would be capable of managing his
financial affairs on his death. Unfortunately
several years later, strains occurred in his
marital relationship.

As part of the consolidation of his finan-
cial affairs in case of divorce, he attempts
to revoke his wife as nominee and make
some changes in his policy. Does he require
her consent?

Nominees and Trustees

Schedule 10 of the Financial Services Act
2013 (FSA 2013) empowers a non-Muslim
policy owner to nominate his spouse and/
or children as beneficiaries. If at the time
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of nomination there is no living spouse
or children, he may nominate his parents.

In effect, the policy owner creates a trust
such that the proceeds of the insurance
are paid directly to his immediate family
without the need for a Will. Nominees
of Muslim policy owners may act only
as executors.

In addition to that, the policy owner may

appoint any person other than him-
self as a trustee to the policy monies.
Where there is no trustee appointed,
all the nominees automatically become
trustees. Where any nominee is legally
incompetent to act, then the nominee’s
parent may act on his behalf.

If there is no surviving parent, then
the Public Trustee or a trust com-
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Getting consent to change policy

P pany appointed by the policy
owner may assume that role. The
trustee has a special function in an
insurance policy in that his written
consent is required by the policy
owner whenever the policy owner
seeks to revoke or add nominees,
vary or surrender the policy and as-
sign or pledge the policy as security.

Before FSA 2013 came into ef-
fect, a policy owner may appoint
himself as a trustee and therefore
make changes to the policy by him-
self as he sees fit whereas under
the new act he needs the written
consent of the trustee who cannot
be himself. If Mr. Tong did not ap-
point another person as a trustee,
he needs to have the consent of his
estranged wife who is the nominee
to change his policy.

Imagine another scenario where
Mr. Tong purchased several ex-
pensive insurance policies in the
belief that he can be protected from
creditor claims in the event his
business faces financial problems.
Is his belief warranted?

Schedule 10 paragraph 5(2) of
FSA 2013 states that where a trust
nomination has been made, the in-
surance proceeds shall not form the
part of the estate of the deceased
policy owner or be subject to his
debts. In that point, Mr. Tong is
correct in the use of insurance poli-
cies as creditor protection.

However, paragraph 5(6) states
that where it can be proven that the
policy was effected and the premi-
ums paid with intent to defraud a
creditor of the policy owner, the

Written consent is required by the pol-
icy owner whenever the policy owner
seeks to revoke or add nominees, vary
or surrender the policy and assign or
pledge the policy as security.”

— Teoh

creditor shall be entitled to receive
from the policy moneys payable
under the policy a sum equal to the
premiums paid under that policy.

Therefore depending on the
manner Mr. Tong structures his

policies, he may open his insur-
ance policies to creditor claims.

Issues to Consider
Whether the policy owner can
achieve the desired outcome de-

pends entirely on how the policy
is structured. He has to consider
the implications arising from the
nomination of beneficiaries or ex-
ecutors, appointment of the trustee
to the policy and assignment of the
policy to other persons.

He also needs to understand how
insurance policies can be structured
together with Wills and Trusts to
work holistically towards his inten-
tions. In addition, where creditor
protection is required, he has to en-
sure that certain conditions are met.

Working with a Financial Ad-
viser can help him clarify the out-
come he seeks whether it is funds
for the maintenance of his spouse,
children and aged parents or for
the cancellation of his personal
and business debts. [[E13



