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This column drew the attention 
of readers on the promotion of 
“decent” work by ILO and their 
social partners as an extension of 

social security in the last article. To the 
inquiring mind, what is decent work? To 
illustrate this point, it will be necessary 
to reflect on the events and development 
in this region. The Asia and Pacific re-
gion have seen rapid growth in recent 
time and also the fastest growing part of 
the world. ILO reported that “while this 
growth has lifted hundreds of million out 
of absolute poverty, it has also imposed 
economic and social strains and forced 
countries to adjust to change that make 
decisions about their future development 
at unprecedented speed.” 

It concluded that the region faced a 
range of challenges relating to uneven 
economic growth, increasing informal-
ity and inadequate recognition of work-
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related rights! This evolved into the Global 
Jobs Pact which is based on the Decent 
Work Agenda which offers “a set of ro-
bust, realistic and practical policy options 
that are designed to ensure employment 
and social protection.” SMEs played a 
dominant role in the growth of the region 
with over ninety percent registered busi-
ness entities in most countries and they 
formed the largest group of employers 
with many of these employers falling into 
the category of “informal economy”. The 
last report indicated that SMEs generated 
53% of the nation’s employment.

These studies gave rise to the terminol-
ogy “informal economy” and often it is 
synonymous  with SMEs. There is no 
clear or universally accurate definition for 
informal economy and in some countries, 
it refers to the private sector and include 
both wage workers and own-account 
workers. In many cases the term “informal 
economy” accommodates considerable 
diversity in terms of workers, enterprises 
and entrepreneurs with identifiable char-
acteristics. Some were clustered as SMEs 
and opportunities also open up to them.  
Most own-account workers are as inse-
cure and vulnerable as wage workers. 
They move from one situation to the other 
because they lack protection, rights and 

representation. By recognizing these chal-
lenges for the SMEs or informal sectors 
and addressing the underlying causes, it 
will remove the barrier for them to enter 
the economic and social mainstream.

The promotions of decent work for 
workers, both men and women, irrespec-
tive of where they work, require a broad 
strategy: realizing fundamental principles 
and rights at work; creating greater and 
better employment and income oppor-
tunities; extending social protection; and 
promoting social dialogue. To promote de-
cent work, it is necessary to eliminate the 
negative aspects of informality while they 
may earn incomes that are higher than 
those of workers in the formal economy. 
The negative aspects include the difficulty 
of accessing the legal and judicial system 
to enforce contracts, and limited access to 
public infrastructure and benefits. 

It will not be possible to eliminate in-
formality because of inappropriate regu-
lations and sometimes the tax policies 
are deterrents for them.  There are other 
reasons where the absence of decent work 
agenda created the proliferation of infor-
mality such as discrimination by gen-
der, age and disability. In some countries 
women are discriminated against in terms 
of access to education and training and 

they have to balance the responsibilities 
of domestic chores, elderly care and child-
care. Informality can also be due to socio-
economic factors, such as poverty, lack of 
opportunities and choices for decent and 
protected work. In this respect the role and 
responsibility of governments to provide 
an enabling framework at national and 
local levels such as the introduction of 
enabling macroeconomic and social policy 
for the creation of sustainable decent jobs 
and opportunities.

With decent work and employment 
generation, it will be possible to eliminate 
poverty. This should be done with match-
ing workers skill and the enforcement 
of safe and healthy working conditions. 
Social protection plays an important role 
in stable social and economic develop-
ments. Employment laws, policies and 
engagement with social partners are some 
of the mechanism to be in place. Decent 
work deficits are often linked to good 
governance deficits. Political will and 
commitment and the structures for proper 
governance are essential.  MSME 
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Most SMI-SME companies in Ma-
laysia are categorised as family 
run business. Family run busi-
nesses, according to a global 

PricewaterhouseCoopers Family Business 
Survey 2012, have been shown to be more 
robust, vigorous and successful in term of 
their ambitions, entrepreneurial spirit and 
profitability even in the continued uncertain 
economic environment. 

The scale of a family run business ranges 
from micro size such as sole-proprietorships 
and partnerships up to macro size with 
well-known global brands like Samsung, 
Walmart and the Genting group closer to 
home. According to PWC’s survey in year 
2012, only 41% of owners intend to pass 
the business to the next generation due to 
the owners’ concerns of the skills, aptitude 
and appetite of the next generation. 25% of 
owners intend to pass on their shares but 
bring in professional managers, citing the 
next generation’s lack of aptitude and skills 
as the main reason. 17% choose to sell the 
business or list the business due mainly to 
the unwillingness of the next generation to 
get involved in the business. 

Business succession for unlimited liability 
business-sole proprietorship and partnership

Simplest form but unlimited liability
Both sole-proprietorship and partnership 
entities have unlimited liability exposure, 
which makes for a critical factor in business 
succession. The business’ liability is passed 
down to the owner’s personal estate upon 
his death. Besides business and financing 
debts, any outstanding income tax and statu-
tory responsibilities such EPF and SOSCO 
contributions to employees prior to and 
after death of business owner before the 
ownership is transferred to the intended suc-
cessor and is deemed to be the successor’s 
liability. Sole-proprietorship and partnership 
entities carry interest as its ownership as 
opposed to shareholdings in private and 
public limited companies. The nature of an 
interest is such that the successor doesn’t 
have any legal obligation to continue the 

business, but the administrator or execu-
tor of owner’s estate are required to settle 
any outstanding debts before distributing 
the estate and the business interest down 
to the successor.

In a successful planning scenario, the 
owner would have to train his designated 
successor for daily business operations 
and also the culture, values and brand of 
its products and services. In addition to 
that, the basic legal structure should be 
established to provide for a smooth trans-
fer to the designated successor to avoid 
competing claims from siblings or other 
interested parties.

Will away the interest to intended 
successor
Giving away the interest to the intended 

successor through a Will is the most ideal 
and basic business succession for both the 
owner and the successor. This is the pre-
ferred route when the business remains 
small but profitable and the owner has 
identified a successor.  At the very least, this 
very basic business succession should be put 
in place. Otherwise, the spectre of conflicts 
and disputes among the family members 
may threaten the continued existence of the 
family business. 

Sell business’ interest to partner
An owner of a partnership entity may 
choose to sell his interest to his partner on 
an understanding the deceased partners’ 
family members would not get involved in 
the business but instead be compensated in 
cash equivalent to the worth of business or 
agreed value. A Buy-Sell Agreement may 
be drawn up with the terms and conditions 
of transfer. The basic content of a Buy-Sell 
Agreement should include the following: 
1. A Power of Attorney given to a third 

party trustee to execute the agreement.
2. Clauses specifying the trigger event of 

the Agreement.
3. Trust Deeds for managing the cash pro-

ceeds of the decreased partner’s heirs.
4. Funding mechanism of the Agreement 

such as insurance policies or a sinking 
fund. 

Alternatively, the partners of a business 
may prefer to have a non-binding contract 
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Legal structure 
is crucial
for sale, a Cross Option Agreement, which 
allows either the deceased’s family to have 
the option to sell their shares to the sur-
viving partner and the surviving partner 
to have the option to buy the deceased’s 
interest from the family within an allocated 
time frame. This arrangement provides 
choice to the deceased partner’s family as 
well as the surviving partners at the time 
of death.  MSME 
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Christmas means different things 
to different people. To some, it’s 
a time of excess. A time to drink 
a year’s worth of alcohol in the 

span of a day, and to stuff oneself in one 
night with enough food to feed a small 
African nation for a decade. To some it’s 
a low budget remake of Iron Chef. The 
challenge is to cook a gargantuan fowl in 
time to feed the family without carboniz-
ing the bird and in the process setting the 
house on fire, and subsequently, to come 
up with new and exciting ways of prepar-
ing the leftover fowl for the remainder 
of the week in various edible forms. To 
me, it’s the time to traipse around the 
house all day in my PJs, rewatch soppy 
Christmas themed movies like Bridget 
Jones’ Diary and Love Actually (which 
incidentally is the best movie ever made!) 
for the 1567th time, and engage my grey 
matter in writing random poems and 
stories like this…

Granny Mae of Wisconsin has always 
loved baking and making little sweets. 
Not too long ago, she decided to try her 
hands on chocolate making and found 
that she is pretty good at it. Soon people 
in the neighbourhood started making 
orders to buy Granny’s chocolates for 
Valentine’s Day, Easter and now for 
Christmas too. To Granny, Christmas is 
a time of giving and a time for choco-
late confectioneries. Granny thought 
she would make the chocolates in the 
shapes of reindeers, teddy bears and 
Santa. She bought the moulds from a 
baking shop a couple of blocks away. 
Unknown to Granny the moulds are 
Chinese knockoffs of chocolates made 
by Swiss chocolatier, Lindt & Sprüngli 
AG. Even more unknown to Granny was 
that the design of the Chocolate Santa 
had been registered by Lindt as a Design 
Patent/Industrial Design (publication no. 

‘Tis a season to be wary!
USD644410S). This means Granny had 
actually infringed upon the registered 
design of Lindt by producing and sell-
ing her Santa Chocolates. Granny had to 
stop selling the chocolates and destroy or 
hand over all her Santa shaped chocolates 
along with the moulds to Lindt or face a 
lawsuit and hefty damages. 

This Christmas, Granny Mae isn’t the 
only one who has run afoul of the law. 
Uncle Bill was once a best-selling rock 
star. But years of substance abuse and 
nine failed marriages turned him into a 
washed-up has-been. To Bill, Christmas 
is a time for redemption. It was time he 
gave the limelight one last shot, to face 
the curtain with a bang and to give his 
fans something to remember him by. He 
decided to cover several popular carols 
in his iconic raucous and salacious style, 
changing some of the lyrics as he saw 
fit. Songs like “Carol of the B*lls”, “All 
I want for Christmas is my two French 
B*****s” and “Last Christmas I Gave You 
Herpes” are just a few examples of the 
extent of his depravity. His songs did 
not go unnoticed, and within a matter of 
days, Bill’s Christmas album had topped 
the Adult Top 40 Charts on Christmas 
Eve. 

After that, things went downhill as 
fast as a certain non-specific American 
cyclist on steroids. A deluge of lawsuits 
followed the release of his album. Never 
one to do things the proper way, Uncle 
Bill had used the music and a big part 
of the lyrics of those songs without first 
obtaining license from the copyright 
owners. Uncle Bill was found to have 
infringed the copyrights of numerous 
singers, songwriters, and record houses. 
Further, because he had butchered the 
originally family friendly lyrics of the 
songs, he was found to have infringed on 
the moral rights of the authors of those 
lyrics because of his derogatory treatment 
of the works. He was required to pay 
a substantial amount of damages and 
compensations to the copyright owners 
of all the works he had used and muti-
lated. The lawsuits left Uncle Bill broke 
and his career was written off for good.

Mr Kim is an entrepreneurial owner 

of a chain of “AWESOME KIM” grocery 
shops. It was always Mr Kim’s American 
dream to one day own a retail empire so 
huge that it would dwarf Walmart’s. To 
Mr Kim, Christmas is the season to milk 
his customers for all they’re worth. He 
reckoned that if he replaced the trademark 
on all the products that were sold under 
his own brand, AWESOME KIM, with the 
words “Merry Christmas” he would be able 
to cash in on all that last minute shopping 
by cheap and lazy people (of which he 
believed there were many).

Mr Kim was oblivious to the fact that the 
words “Merry Christmas” are registered as 
a trademark by various companies on nu-
merous things. Mr Kim had inadvertently 
been selling sparkling wines, cigarettes 
and skin products which infringed the 
trademarks (USPTO Reg. No. 4077131, Reg. 
No. 3254339 & Reg. No. 3561707) of vari-
ous companies. Consequently, instead of 
Christmas cards, Mr Kim received several 
Letters of Demand from the companies 
that own the trademarks to stop selling the 
products and to either hand the products 
over or to destroy them. One company 
even went so far as to require Mr Kim to 
hand over the profit he had made from 
selling the products bearing the company’s 
trademark. 

Well, by now I think you would have 
guessed that the stories above are fictional. 

However, although the characters were 
made up, the legal situations weren’t. Busi-
nesses should be wary of what they use 
because it is very possible that someone 
may already own the IP rights to it. So this 
Christmas, stay safe, make your IP attor-
ney’s day by giving him a call to check out 
what you can or cannot use, and perhaps 
even wish him a Merry Christmas. And 
on that note:

Christmas is thus a season to be wary, 
Many a thing are not free to copy.
So you better watch out, you better not try, 
The lawsuits and compensation will suck you 
all dry.  MSME 

Note: The views expressed in this article are the 
author’s own, and need not reflect the views of 
KASS nor of its clients.

Vincent Teh is the assistant manager of the 
Trademarks and Designs Division at KASS 
International, an established intellectual prop-
erty firm with offices in Malaysia, Singapore 
and Indonesia. In addition to playing a key 
role in the administration of the trademark 
and industrial design team, Vincent handles 
the registration and prosecution of trademarks 
and industrial designs and provides advice on 
copyright matters. For more information, visit 
www.kass.com.my or drop an e-mail to kass@
kass.com.my.
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